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elects to occupy a couch in the cabin rather than pay the small additional sum 
demanded for a berth, is held, in Mc Wethy v. Detroit, O. B. & W. B. Co. ( Mich. ) , 
55 L. K. A. 306, to assume the risk of injury from so doing, through drafts and 
insufficient covering. 

A contract by a porter placed in charge of a sleeping car, to waive his right 
of action for injuries caused by the negligence of any railroad company by which 
the car is hauled, or of its servants, is held, in Russell v. Pittsburgh, C. C. & St. 
L. B. Co. ( Ind. ), 55 L. E. A. 253, not to be void as against public policy. 

See 4 Va. Law Eegister, 556. 



Arbitration and Award — Construction. — Although a statute prescribes 
a method of arbitration, it is merely cumulative, and any controversy which 
might be submitted by a parol agreement to arbitrators, may still be arbitrated 
as at common law. 

Awards are liberally construed. Arbitration is encouraged. An award will 
not be rejected, if by any fair construction, it can be sustained. It must be con- 
strued according to common sense and popular understanding. Certainty to a 
common intent is all that is required. No intendment will be indulged to over- 
turn an award, but every reasonable intendment will be allowed to uphold it. 

Poggenburg v. Conniff (Ky.), 67 S. W. 845. Citing Royse v. MeCall, 5 Bush, 
697 ; Thomasson v. Bisk, 11 Bush, 621 ; Brown v. Warnoek, 5 Dana, 493. 



Bailroads — Negligence — Licensees. — An owner's liability for the con- 
dition of the premises is only co-extensive with his invitation. Implied invita- 
tion is part of the law of negligence from which arises an obligation to use 
reasonable care. Its essence is that the defendant knew or ought to have known 
that something that he was doing or permitting to be done might give rise to a 
natural belief that he had intended that to be done which his conduct had led 
plaintiff to believe he had intended. It is not enough that the user believed 
that the use was intended. He must bring his belief home to the owner. 

Thus, where plaintiff was engaged in painting a railroad shed, and attempted 
to pass between two cars, detached from each other and from the rest of the 
train, standing on a track along side the shed, and was injured, it was Held, 
That no invitation to the plaintiff to make use of the opening between the cars 
was implied, and that the railroad owed him higher duty than to refrain from 
acts wilfully injurious. Furey v. JV. Y. C. &c. By. Co. ( N. J. ), 51 Atl. 505. 
Citing Sweeney v. Railway Co. 10 Allen, 368, 87 Am. Dec. 644 ; Bailroad Co. v. 
Beich, 61 N. J. Law, 636, 41 L E. A. 831, 68 Am. St. Eep. 727. 



Homestead in Mineral Lands. — Coal which underlies lands held as a 
homestead is a part of the homestead, and is protected from sale to the same 
extent that the homestead is protected. Bussell v. Berry (Ark. ), 67 S. W. 864. 

Per Eiddick, J. : 

"Our State Constitution provides that if the owner of a homestead die, leav- 
ing a widow, ' the rents and profits thereof shall vest in her during her natural 
life,' provided that if the owner leaves children they 'shall share with the widow 
and be entitled to half the rents and profits till each of them arrives at twenty- 
one years of age.' Const. 1874, art. 9, sec. 6. Now it has been correctly stated 
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that the term 'profits' comprehends the produce of the soil,, whether it arises 
above or below the surface ; as herbage, wood, turf, coal, minerals, stones ; also 
fish in a pond or running water.' Bouv. Law Diet. Therefore, if the owner of 
the land in fee grant to another the rents and profits of such land, to have and 
to hold the same to him and his heirs, the whole land passes by the grant ; ' for 
what, ' asks Sir Edward Coke, ' is land but the profits thereof 1 ' Co. Litt. 4b ; 
Kap. & L. Law Diet. Land has an indefinite extent, both upward and down- 
ward, and includes, not only the surface of the earth, but everything beneath 
it. 2 Bl. Comm. 18. As the Constitution gives to the widow and children the 
rents and profits of the homestead, this includes, not only the rents and profits 
of the surface, but of all beneath. " 

Section 3635 of the Code of Virginia provides that the real estate set apart by 
a deceased householder shall be held by his widow and minor children and shall 
be exempt until her death or marriage, and after her death or marriage, until 
the majority or marriage of the children. Section 3636 allows the widow and 
minor children, where the homestead has not been set apart by the husband and 
father, on petition to the proper court, to have the homestead set apart and held 
by them as under section 3635. These sections do not mention ' ' rents and prof- 
its, " but under the definition given to the word " land, " supra, or real estate, a 
similar construction might properly be placed upon the Virginia statutes. 



Contract fob Personal Services. — Bemedy for Breach — Injunction. 
— Defendant contracted to serve plaintiff as a base-ball player for a stipulated 
time, during which he was not to play for any other club. He violated his 
agreement, and arranged to play for another and a rival organization. Held, 
That the remedy by injunction lies. Philadelphia Ball Club v. Lajoie ( Pa. ), 51 
Atl. 973. Citing Vail v. Osburn, 174 Pa. 580. The following from Pomeroy on 
Specific Performance is quoted with approval : 

' ' Where one person agrees to render personal services to another, which 
require and presuppose a special knowledge, skill and ability in the employee, 
so that in case of a default, the same service could not easily be obtained from 
others, although the affirmative specific performance of the contract is beyond 
the power of the court, its performance will be negatively enforced by enjoin- 
ing its breach. * * * The damages for breach of such contract cannot be 
estimated with any certainty, and the employer cannot, by means of any dam- 
ages, purchase the same service in the labor market." 

As to the proper meaning of " irreparable injury," the court says: "It is 
true that the injury must be irreparable ; but as observed by Mr. Justice 
Lowrie in Com. v. Pittsburgh & C. R. Co., 24 Pa. 160, 62 Am. Dec. 372 : 
' The argument that there is no ' irreparable damage ' would not be so often 
used by wrongdoers if they would take the trouble to discover that the word 
' irreparable ' is a very unhappily chosen one, used in expressing the rule that 
an injunction may issue to prevent wrongs of a repeated and continuing charac- 
ter, or which occasion damages which are estimated only by conjecture, and not 
by any accurate standard.' We are therefore within the term whenever it is 
ghown that no certain pecuniary standard exists for the measurement of the 
damages. This principle is applied in Vail v. Osbum, 174 Pa. 580, 34 Atl. 315. 



